Reg. B – The Equal Credit Opportunity Act (ECOA)

Discrimination and Lending

One part of the Consumer Credit Protection Act is the Equal Credit Opportunity Act (ECOA), or Regulation B, which was originally enacted in 1974.  This act requires creditors to base their lending decisions on neutral credit factors such as a borrower’s ability and willingness to repay a debt.  The act prohibits lenders from discrimination against applicants based on such factors as:

· Race

· [image: image2.wmf]Sex

· Marital status

· Age

· Income received from public assistance

· Religion

· Skin color

· National origin

This act also prohibits lenders from denying credit because an applicant has filed a lawsuit to obtain his or legal rights under the Consumer Credit Protection Act.

Regulation B is intended to block attempts to obtain information that is not necessary to form an opinion as to an applicant’s creditworthiness.  When making loan decisions, lenders may only consider the factors that directly relate to an applicant’s creditworthiness, such as ability and willingness to repay the loan.

Provisions in Regulation B state:

· Creditors may not make statements discouraging applicants on the basis of sex or marital status.

· Creditors may not refuse, based on sex or marital status, to grant a separate account to a creditworthy applicant.

· Creditors may not ask the marital status of an applicant for an unsecured separate account, except in a community property state.

· Neither sex nor marital status may be used in credit scoring systems.

· Creditors may not inquire into childbearing intentions or birth-control practices or assume from an applicant’s age that an applicant or an applicant’s spouse may drop out of the labor force due to childbearing and thus have an interruption of income.

· With certain exceptions, creditors may not require or use unfavorable information about a spouse or former spouse when an applicant applies for credit independently of that spouse and can demonstrate that the unfavorable credit history should not be applied.

· A creditor may not discount part-time income but may examine the probable continuity of an applicant’s job.

· A creditor may ask about and consider whether alimony, child support, or separate maintenance payments will affect an applicant’s ability to repay a loan.

· A creditor may ask to what extent an applicant is relying on alimony, child support, or maintenance payments to repay the debt.  The applicant must first be informed that such disclosure is unnecessary if he or she doesn’t want to rely on that income to obtain credit.

· Creditors must provide the reasons for terminating or denying credit to applicants.

· With certain exceptions, creditors may not terminate credit on an existing account because of a change in marital status without evidence that the applicant is unwilling or unable to pay.

Regulation B Amendments

In 1976, Regulation B was expanded to prohibit discrimination based on race, skin color, religion, national origin, age, receipt of protected income, and the good exercise of rights under the Consumer Credit Protection Act.
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· Actual plus punitive damages of up to $10,000.00

· Court costs and attorney’s fees.

· Class action lawsuit

The statue of limitations for suing under the ECOA lengthened from one year to two years, and the maximum award for punitive damages in a class action suit increased from $100,000 to the lesser of $500,000 or 1 percent of the creditor’s net worth.

Creditors cannot use age in a credit scoring system unless the system is demonstrably and statistically sound and the age of an older applicant is not assigned a negative factor or value.

Recent revisions to Regulation B require creditors to provide certain information to borrowers relating to the denial of credit or unfavorable changes in the terms of an account based on information contained in a consumer credit report.  Credit unions must provide the following information when taking adverse action on an account or an application for credit.

· The telephone number of the consumer reporting agency

· A statement that the consumer reporting agency did not make the decision

· A notice of the consumer’s right to receive a free copy of the credit report

· A notice of the consumer’s right to dispute information in the report

Preapplication Procedures

Credit union employees cannot discourage a member from applying for credit.

Regulation B doesn’t require credit unions to accept applications from nonmembers because they are not eligible to receive loans; however, employees should determine if they are eligible for membership before telling them they cannot apply.

Lastly, credit union advertising must avoid language that discourages certain categories of members from applying for credit.

Taking the Application

[image: image4.wmf]Regulation B contains specific rules on what information a credit union may obtain and consider in the credit evaluation process.  It doesn’t specify what you may ask; it specifies what you may not ask or consider.

You may NOT ask for information related to the applicant’s:

· Sex

· Race

· Skin color

· Religion

· National origin

· Involvement in any action related to his or her rights under the Consumer Credit Protection Act

This information is not relevant to the applicant’s creditworthiness.

Marital status, age, and receipt of protected income can be related to creditworthiness in some cases.  As a result, you may be able to ask about them in specific, limited situations.

[image: image5.wmf]Marital status is not related to creditworthiness.  It can become an issue when a spouse has ownership rights in collateral that will be pledged to secure a loan or if the spouse will be a joint signer on the loan.  When an application is for an individual with unsecured credit you may not ask the applicant’s marital status or consider it in your decision unless the applicant resides in a community property state or is relying on the income of the other spouse to repay the debt.

You can only ask marital status:

· When the application is for joint credit

· When the loan is to be secured

· When the applicant lives in a community property state or relies on property located in one to secure the loan

You can only ask for information about a spouse:

· If the spouse will use the account or be contractually liable for it

· If the applicant is relying on the spouse’s income to repay the loan

· If the applicant is relying on alimony, child support, or separate maintenance income to repay the loan

· If the applicant lives in a community property state or is relying on assets located in one

Age

Agreements with underage members may not be enforceable.  Because the extension of credit is a legal agreement you may ask if a member is old enough to make a binding contract.  You are allowed to refuse credit to members who have not reached the age of majority, which is age eighteen in Texas.

Regulation B prohibits you from assuming that age is a negative factor in creditworthiness, especially for our older members.  If you ask one member whether they expect decreases or interruptions in their income, you must ask them all.

Receipt of Protected Income

You cannot refuse to consider any legitimate income of an applicant simply because of its source.  This includes unemployment compensation, social security, any other kind of government assistance, and part-time work.  Applicants are asked to list all legitimate sources of income on the loan application.  You may ask about the stability and likely continuity of any source of income.  Alimony, child support, and separate maintenance payments are considered legitimate income.  Members have the option of choosing whether or not to use this type of income in establishing their creditworthiness.  You must inform them before you ask about this income that they are not required to tell you about it if they do not plan to rely on it to repay the debt.  To ensure proper compliance, remember to advise applicants about alimony, child support, and separate maintenance income before asking questions about income.

Some Exceptions

[image: image6.wmf]If a loan will be used for the purchase or refinancing of a dwelling to be occupied by the applicants as a principal residence, you are required to request the following information for federal government monitoring:

· Race/national origin, using specific, listed terms


· Sex

· Marital status, using specific, listed terms

· Age

The government requires this information to ensure that home mortgages are being provided to applicants regardless of race, age, or other factors and to monitor compliance with Reg. B.  You must tell the applicant why you are asking for this information and you must tell them that disclosure of the requested information is optional.

If the applicant refuses to give you the information then you must note the applicant’s refusal on the form.  You must also note the applicant’s national origin or race and sex based on visual observation.  You may ask the applicant to state his or her immigration or residency status.  You may deny credit to an illegal alien because the applicant’s status places his or her creditworthiness in jeopardy.

Evaluating the Application

There are two main types of credit evaluation systems:  judgmental and credit scoring.

Judgmental Systems

[image: image7.wmf]This relies on the loan officer’s experience and insight when assessing a member’s ability and willingness to repay.  A member’s character can be evaluated from the member’s credit history and from the degree of dependability demonstrated through:

· Length and consistency of employment

· Length and type of residency

· Apparent sincerity

· Other factors

In using a judgmental system, the ECOA prohibits taking into direct account the member’s age, although the loan officer or credit committee may consider age on a case-by-case basis.  Age may be a factor in the member’s future income because age may indicate time to retirement and life expectancy.  Retirement and life expectancy are reasonable criteria when setting loan length.
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Credit scoring systems assign point values to various criteria based on statistical formulas.  They are referred to as empirically derived systems because their data is obtained from a comparison of sample groups of both creditworthy and non-creditworthy applicants over a period of time.  After analyzing the data the system can predict the probability level of creditworthiness.  The credit scoring system can apply an objective, statistical probability of repayment.  Credit scoring systems can consider age directly, but only as a positive factor.  Regulation B requires that applicants sixty-two years or older cannot receive fewer points for this factor than someone under age sixty-two.

Consideration of Income

An applicant does NOT have to be employed to be eligible!  Income from sources other than employment, also known as protected income that must be considered include:

· Alimony, child support, or separate maintenance payments if the applicant wishes this income to be considered

· Annuity, pension, or other retirement benefits

· Social security or supplemental security income

· Unemployment compensation

· Aid to families with dependent children

· Rent and mortgage supplement

· Welfare benefits

You cannot automatically deny a loan to an applicant who indicates an expected decline in income.  You must evaluate on a case-by-case basis whether the decline will affect the applicant’s ability to make the loan payments.

Older Applicants

Older applicants (age sixty-two and older) cannot be treated less favorably because of their age.  Factors to consider include determining whether the security is adequate to cover the loan because the duration of the loan may exceed the applicant’s life expectancy.  You can also verify if the applicant has additional collateral to support repayment.

Insurance

Regulation B allows you to ask the applicant’s sex, age, and marital status for purposes of determining insurance availability.  You cannot deny credit or terminate an applicant’s account because the applicant is too old to qualify for credit life, health, accident, or disability insurance.

Using Credit Information

If the credit union chooses to consider credit history it must follow these rules:

· It must consider accounts that both spouses may use and accounts for which both of them are contractually responsible.

· It must consider any information an applicant presents disputing a negative credit history.  (One spouse can present a statement documenting his attempts to repay an obligation that his wife has continuously abused).

· It must consider any information reported in the name of a spouse or former spouse that shows that a positive credit history accurately reflects the applicant’s creditworthiness.  (One spouse presents a copy of a credit application showing that her income was relied on to pay an account listed in the name of her husband only).

Application Decisions

Decisions regarding the approval or denial of the loan must be communicated to the member within thirty days from the date the credit union received the completed application.  Approvals may be communicated by telephone or in person.  Loan denials have special rules.  If a loan is denied the member must be sent an Adverse Action Notice.  This notice:

· [image: image9.wmf]Lists the date and amount of the request

· Outlines the reasons the application was denied

· Specifies whether or not information was obtained from a credit reporting agency

· Supplies the address where the applicant can contact the regulatory agency responsible for the lender

The credit union can issue adverse action notices in other situations, such as:

· Denying credit in the amount or on the terms the member requested, unless the member accepts the counteroffer for a different amount or on different terms

· Terminating an account or making an unfavorable change in the account that does not affect all or almost all similar accounts (reducing member’s credit limit)

· Refusing to increase the amount of credit available to a member when the member makes a formal request

Notification of Adverse Action

The credit union must follow these guidelines when adverse action is taken:

· Notify the member in writing, within 30 days after receiving a completed application or within 90 days after the member is notified of a counteroffer, that adverse action has been taken

· Send the ECOA notice with the letter informing the member that adverse action has been taken

· ECOA notice – “The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, age (provided the applicant has the capacity to enter into a binding contract), because all or part of the applicant’s income derives from any protected income source, or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The federal agency that administers compliance with this law concerning this creditor is (name and address of appropriate regulatory agency).”

· Include a list of the reasons for the action taken or an explanation that if the applicant requests it within 60 days, the creditor will send a statement of the specific reasons within 30 days

When an applicant is denied for several reasons, you should include all the reasons in the notification.   Regulation B suggests that you include no more than 4 reasons when declining the request.
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A Guarantor is a person who does not share in the loan proceeds but agrees to pay a debt if the borrower defaults.  A guarantor cannot be asked to pay until the primary borrower is in default.

A Guarantor signs a separate agreement from the note.  A credit union may require a guarantor if it is concerned that the borrower may not be able to repay the loan.

A cosigner is a person who signs the note but doesn’t get the proceeds.  The credit union does not have to call the primary borrower in default to go after a cosigner.  The credit union may require a cosigner if the member fails to meet creditworthiness standards.  The credit union cannot dictate who the cosigner must be.  The credit union can determine whether the applicant and cosigner together satisfies the creditworthiness standards.

Secured Credit

If the collateral is owned jointly by the applicant and another person, the credit union is required to obtain the other owner’s signature on the security agreement and any financing statements.  By requiring the signature of any joint owners of the property the credit union will have properly perfected security interest.  This gives the credit union the right to take possession and sell the collateral if the borrower defaults.  If another person has ownership interest in property and the member wants to pledge that property, the individual with ownership interest is only required to sign a security agreement, but not the promissory note.  The security agreement permits the credit union to repossess the property to satisfy the debt if there is a default.  The individual who signs only the security agreement gives up rights to property repossessed to satisfy a debt but does not agree to pay any of the remaining debt.

Penalties for ECOA Violations

Violators may be liable for actual damages, court costs, attorneys’ fees, and punitive damages.

Lawsuits by members alleging ECOA violations must be brought within two years after the date the violation occurred.

The NCUA administers ECOA enforcement for federally chartered credit unions.  The Federal Trade Commission does so for state-chartered credit unions.  

The ECOA is a federal law.  It generally preempts state laws unless state law is more favorable to credit applicants.
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