MEMORANDUM
This memorandum addresses the Bureau’s statutory authority to exempt credit unions
from obligations imposed by: (1) Title X of the Dodd-Frank Wall Street Reform and
Consumer Protection Act1 (“Dodd-Frank Act”) and Bureau regulations issued under Title X;
and (2) the “enumerated consumer laws” and Bureau regulations to implement those laws.
Executive Summary
As described in greater detail below, the Bureau has several sources of statutory
authority that it could use to provide exemptions from the requirements of statutes or
implementing regulations generally or the requirements of certain provisions specifically.2
These statutory provisions individually and together grant broad authority to the Bureau and
constitute a strong legal framework to support the agency’s reasonable use of its exemption
authority.
For example, Section 1022 of Title X of the Dodd-Frank Act permits the Bureau to
exempt any class of covered person from any provision of Title X or any rule issued by
the Bureau under Title X if such an exemption is consistent with relevant statutory
considerations that the Bureau must take into account in issuing an exemption.
In addition to this general authority, of the eighteen enumerated consumer laws,
eleven provide the Bureau with specific exemption authority. Specifically, of the eighteen
enumerated consumer laws:




Five permit the Bureau generally to provide exemptions for specific classes of
transactions only;
Five permit the Bureau to make exemptions from specific statutory provisions
only; and
One permits the Bureau to provide exemptions for specific classes of transactions
and also permits the Bureau to make exemptions from specific statutory
provisions.

As discussed below, however, the various statutes generally do not define the phrase “class
of transaction” or otherwise clarify whether a “class of transaction” may apply to a specific
type of institution. Nonetheless, the Bureau’s exemption authority under specific provisions
of certain laws may be broader than its more general “class of transaction” authority.
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Public Law 111–203, 124 Stat. 1376 (2010).
We note that, in large part, the Bureau’s exemption authority is permissive and not mandatory. That is, where
permitted, the Bureau may (but is not required to) provide exemptions.
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Five of the eighteen enumerated consumer laws permit the Bureau to make
exemptions for classes of transactions subject to substantially similar state laws.3 This
“substantially similar state law” exemption authority requires, among other things, that there
be a state law that is substantially similar to the federal law and that there is adequate
provision for enforcement of that state law.
Regardless of the source of exemption authority, our discussion below assumes that
any Bureau use of its exemption authority would be consistent with the Administrative
Procedure Act. Specifically, we assume that any Bureau use of its exemption authority by
rule would not be “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.”4 For example, if the Bureau were to make an exemption for credit
unions and not for other types of institutions as well, the Bureau would need a sufficient
basis for treating credit unions differently than other types of institutions.
Background on the Bureau
As you know, Title X of the Dodd-Frank Act created the Bureau as an independent
agency within the Federal Reserve System. In general, the Bureau is charged with writing
rules to implement a number of federal consumer financial laws, as well as supervision and
enforcement of those laws. Certain consumer financial protection functions previously
performed by the federal banking agencies and the National Credit Union Administration
(“NCUA”) were transferred from such agencies to the Bureau. In addition to inheriting
supervisory and enforcement authority for certain institutions, the Bureau is generally
authorized to issue regulations to implement various consumer financial protection laws.
Separately, the Bureau is authorized to engage in rulemakings and to take certain actions
regarding unfair, deceptive or abusive acts or practices in connection with consumer
financial products and services.5
Broad Bureau Exemption Authority Under Section 1022 of Title X
Section 1022 of Title X of the Dodd-Frank Act authorizes the Bureau “to exercise its
authorities under Federal consumer financial law to administer, enforce, and otherwise
implement the provisions of Federal consumer financial law.”6 Section 1022 permits the
Bureau to “prescribe rules and issue orders and guidance, as may be necessary or appropriate
to enable the Bureau to administer and carry out the purposes and objectives of the Federal
consumer financial laws, and to prevent evasions thereof.”7 The “Federal consumer financial
laws” include Title X, the “enumerated consumer laws” and any Bureau rule prescribed
under Title X or the enumerated consumer laws. As a result, in addition to any other
rulewriting authority provided for under Title X or the enumerated consumer laws,
3

Note that only one law, the Fair Debt Collection Practices Act, includes only the “substantially similar state
law” exemption authority. That is, four of the five laws that include this type of exemption authority also
include another type of exemption authority, such as the “class of transaction” authority discussed above.
4
5 U.S.C. § 706(2)(A).
5
See 15 U.S.C. § 5531.
6
12 U.S.C. § 5512(a).
7
12 U.S.C. § 5512(b)(1).
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Section 1022 separately authorizes the Bureau to write rules as it deems appropriate to carry
out the purposes and objectives of the Federal consumer financial laws.
Section 1022 also provides the Bureau with exemption authority with respect to
Title X and the rules that the Bureau may prescribe to carry out the purposes and objectives
of the Federal consumer financial laws (i.e., Bureau rules issued under Title X). Specifically,
Section 1022 provides that the Bureau “may conditionally or unconditionally exempt any
class of covered persons . . . from any provision of [Title X], or from any rule issued
under [Title X], as the Bureau determines necessary or appropriate to carry out the purposes
and objectives of” the Title.8
This exemption authority is far-reaching. Section 1022 authorizes the Bureau to
provide an exemption from a Bureau rule issued under Title X that addresses conduct
governed by an enumerated consumer law, even if that specific law does not provide the
Bureau with independent exemption authority. That is, the Bureau’s authority to provide an
exemption from a rule issued under Title X is not contingent on statutory exemption set forth
under the underlying enumerated consumer laws.
In order to exempt credit unions from a rule issued under Title X, the Bureau must
determine that such an exemption is appropriate to carry out the purposes and objectives of
Title X. The broadly stated “purpose” of Title X, as described in Section 1029A, is for the
Bureau to implement and enforce the Federal consumer financial laws “consistently for the
purpose of ensuring that all consumers have access to markets for consumer financial
products and services and that markets for consumer financial products and services are fair,
transparent, and competitive.”9 For example, if credit unions could no longer offer certain
consumer financial products or services because of an inability to do so on a competitive cost
basis, including because compliance costs outweigh revenue, the Bureau may find an
exemption appropriate in order to ensure or expand consumer access to those products.
Moreover, the stated “objectives” of Title X, as described in Section 1029A, are that
the Bureau’s authority under the Federal consumer financial laws is “for the purposes of
ensuring” that: (1) consumers are provided with timely and understandable information to
make responsible decisions about financial transactions; (2) consumers are protected from
unfair, deceptive, or abusive acts and practices and from discrimination; (3) outdated,
unnecessary, or unduly burdensome regulations are regularly identified and addressed in
order to reduce unwarranted regulatory burdens; (4) federal consumer financial law is
enforced consistently, without regard to the status of a person as a depository institution, in
order to promote fair competition; and (5) markets for consumer financial products and
services operate transparently and efficiently to facilitate access and innovation.10 For
example, the Bureau may find it appropriate to rely on the “burden” objective (3) or the
“markets” objective (5) to take the position that an exemption is appropriate where credit
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unions were not able to provide their members with access to certain financial products or
services because of compliance burdens or cost challenges.
Finally, Section 1022 also includes three statutory considerations that the Bureau
must take into account in issuing an exemption to a rule issued under Title X. Specifically,
in issuing such an exemption, the Bureau must, as appropriate, consider three factors: (1) the
total assets of the class of covered persons; (2) the volume of transactions involving
consumer financial products or services in which the class of covered persons engages; and
(3) existing provisions of law that are applicable to the consumer financial product or service
and the extent to which such provisions provide consumers with adequate protections.11 The
statute is silent on how the Bureau should consider these factors. Nonetheless, based on the
context, the Bureau might determine that an exemption is appropriate where, for example, a
covered person has fewer total assets or engages in a volume of transactions that is less than
the average covered person.
Bureau Exemption Authority Under the Enumerated Consumer Laws
As indicated above, the Dodd-Frank Act transferred certain existing rulewriting
authority under the “enumerated consumer laws” from other agencies to the Bureau. Of the
enumerated consumer laws, the following twelve provide the Bureau with some type of
express exemption authority:
the Consumer Leasing Act of 1976 (“CLA”);
the Electronic Fund Transfer Act (“EFTA”), except for Section 920 (debit
interchange);
(3)
the Equal Credit Opportunity Act (“ECOA”);
(4)
the Fair Credit Billing Act (“FCBA”);
(5)
the Fair Credit Reporting Act (“FCRA”), except for Section 615(e) (red flags)
and Section 628 (disposal of credit report information);
(6)
the Fair Debt Collection Practices Act (“FDCPA”);
(7)
Subsections (b) through (f) of Section 43 of the Federal Deposit Insurance Act
(“FDIA”);
(8)
Sections 502 through 509 of the Gramm-Leach-Bliley Act (“GLBA”), except
for Section 505 (enforcement) as it applies to Section 501(b) (information
security);
(9) the Home Mortgage Disclosure Act of 1975 (“HMDA”);
(10) the Home Ownership and Equity Protection Act of 1994 (“HOEPA”);
(11) the Real Estate Settlement Procedures Act of 1974 (“RESPA”); and
(12) the Truth in Lending Act (“TILA”).12
(1)
(2)
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See 12 U.S.C. § 5481(12). Six of the enumerated consumer laws either do not provide the Bureau with
specific rule writing authority or do not provide the Bureau with express authority to make exceptions for credit
unions. These six laws are: (1) the Truth in Savings Act; (2) the Alternative Mortgage Transaction Parity Act
of 1982; (3) the Home Owners Protection Act of 1998; (4) the Interstate Land Sales Full Disclosure Act; (5) the
S.A.F.E. Mortgage Licensing Act of 2008; and (6) Section 626 of the Omnibus Appropriations Act, 2009. If,
however, the Bureau were to issue a rule under Title X relating to conduct also covered by these six laws,
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Each of these twelve enumerated consumer laws provides the Bureau with specific
exemption authority, but such authority is not uniform. For ease of use, we have separated
the discussion of the Bureau’s exemption authority into the following three sections based on
the type of exemption authority:




General authority to exempt specific classes of transactions;
Authority to make exemptions from specific provisions of a statute; and
Authority to exempt persons subject to substantially similar requirements under state
law.
Class of Transaction Exemption Authority

A number of the enumerated consumer laws authorize the Bureau to make exceptions
for classes of transactions that would otherwise be covered by these laws. Specifically,
TILA, EFTA, ECOA, HMDA, RESPA and CLA each provide the Bureau with general
authority to exempt classes of transactions. As discussed below, these statutes do not define
the scope of this “class of transaction” exemption authority.


Section 104 of TILA provides that the statute does not apply to any transaction for
which the Bureau determines by rule that coverage under the statute is not necessary
to carry out its purposes.13



Section 105 of TILA provides that any Bureau regulation to carry out the purposes of
TILA (except for the mortgage limitations of Section 129 (HOEPA)) “may provide
for such . . . exceptions for all or any class of transactions, as in the judgment of the
Bureau are necessary or proper to effectuate the purposes of [TILA], to prevent
circumvention or evasion thereof, or to facilitate compliance therewith.”14



Section 105 of TILA also authorizes the Bureau to exempt by regulation from all or
part of TILA “all or any class of transactions, other than transactions involving any
mortgage described in section 103(aa), for which, in the determination of the Bureau,
coverage under all or part of [TILA] does not provide a meaningful benefit to
consumers in the form of useful information or protection.”15



Section 129H of TILA provides that the Bureau, the federal banking agencies, the
NCUA and the Federal Housing Finance Agency may jointly exempt by rule “a class
of loans” from the requirements of Sections 129H(a) and 129H(b) (relating to

Section 1022 would appear to provide the Bureau with exemption authority for that rule, assuming that the rule
was issued pursuant to Title X and not one of the six laws.
13
15 U.S.C. § 1603(5).
14
15 U.S.C. § 1604(a).
15
15 U.S.C. § 1604(f)(1). In determining whether to exempt a class of transactions, the Bureau must consider
five factors, including, for example, whether the goal of consumer protection would be undermined by the
exemption. 15 U.S.C. § 1604(f)(2).
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limitations on higher-risk mortgages without a written appraisal and the related
appraisal requirements) if the agencies determine that the exemption is in the public
interest and promotes the safety and soundness of creditors.16


Section 904 of the EFTA provides that any Bureau regulation to carry out the
purposes of the EFTA “may provide for such . . . exceptions” for any class of
electronic fund transfers or remittance transfers, as the Bureau believes are necessary
or proper to effectuate the purposes of the EFTA, to prevent circumvention or evasion
thereof or to facilitate compliance with the EFTA.17



Section 703 of the ECOA provides that any Bureau regulation to carry out the
purposes of the ECOA “may provide for such . . . exceptions” for any class of
transaction, as the Bureau believes are necessary or proper to effectuate the purposes
of the ECOA, to prevent circumvention or evasion thereof or to facilitate compliance
with the ECOA.18



Section 703 of the ECOA also provides that the Bureau’s regulations may exempt
from the ECOA “any class of transactions that are not primarily for personal, family,
or household purposes, or business or commercial loans made available by a financial
institution, except that a particular type within a class of such transactions may be
exempted if the Bureau determines, after making an express finding that the
application of [the ECOA or any ECOA provision] of such transaction would not
contribute substantially to effecting the purposes of” the ECOA.19



HMDA provides that the Bureau’s regulations to carry out the purposes of HMDA
“may provide for such . . . exceptions” for any class of transaction that the Bureau
believes are necessary or proper to effectuate the purposes of HMDA, to prevent
circumvention or evasion thereof or to facilitate compliance with HMDA.20



RESPA provides the Bureau with authority “to grant such reasonable exemptions for
classes of transactions, as may be necessary to achieve the purposes of” the statute.21



The CLA provides the Bureau with authority to “provide for . . . exceptions for any
class of transactions, as the Bureau considers appropriate.”22

To use these specific exemption authorities, the Bureau must classify or distinguish
transactions that otherwise would be subject to the underlying statute. That is, the Bureau
16

15 U.S.C. § 1639h(b)(4)(B).
15 U.S.C. § 1693b(c).
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15 U.S.C. § 1693b(a)(1).
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15 U.S.C. § 1693b(b). Note that such an exemption may only be for a period of five (5) years and only may
be extended if the Bureau determines that such exemption remains appropriate. 15 U.S.C. § 1693b(c).
20
12 U.S.C. § 2804(a).
21
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15 U.S.C. § 1667f(a)(2).
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must determine what a “class of transactions” entails. Although the phrase “class of
transaction” is not defined in the relevant statutory provisions, the plain language references
transactions and not persons or specific types of persons, such as creditors. Nonetheless, the
Bureau could take the position that one way to classify or distinguish transactions is to look
to the type of institution that is engaging in the transaction, such as a credit union that is not
for profit (as opposed to for-profit entities). For example, the Bureau could take the position
that a credit card issued by a not-for-profit credit union (or similar entity) is a “class of
transaction” for purposes of TILA.
Each of the provisions cited above (other than the CLA) provide that the exemption
authority must be used as necessary or appropriate to fulfill the purposes of the underlying
statute. Similar to the discussion above with respect to Section 1022, the need to determine
that an exemption is appropriate to fulfill the purposes of the underlying statute would apply
in the context of providing an exemption for credit unions; that is, where applicable, the
Bureau would have to determine that an exemption for credit unions meets the underlying
purpose of the statute. Depending on the specific exemption being considered, the Bureau
may determine that an exemption for credit unions is consistent with a statute’s purpose,
such as if the Bureau were to find that such an exemption would ensure or expand consumer
access to a particular financial product or service. For example, the Bureau is currently
considering a remittance regulation under Regulation E. In this context, the Bureau may
determine that an exemption for credit unions is consistent with the EFTA’s purpose.
Although not exemption authority per se, we note that Section 904 of the EFTA
directs the Bureau by regulation to modify the requirements of the EFTA “on small financial
institutions if the Bureau determines that such modifications are necessary to alleviate any
undue compliance burden on small financial institutions and such modifications are
consistent with the purpose and objective of” the EFTA.23 In addition to the Bureau’s
authority under the EFTA to provide for exceptions, including potentially for small financial
institutions, the Bureau also would have the authority to modify (and presumably reduce the
compliance burden associated with) specific requirements of the EFTA for small financial
institutions.
Exemption Authority for Specific Statutory Provisions
A number of the enumerated consumer laws, specifically, TILA, FCBA, FCRA,
GLBA, Section 43(d) of FDIA and HOEPA, include provisions that permit the Bureau to
make exceptions from specific requirements of those laws (as opposed to exemptions from
the laws generally). In some cases, such as, for example, TILA, this specific exemption
authority is in addition to other exemption authority.


23

Section 129D of TILA provides that the Bureau may exempt from the requirements
of Section 129D(a) (relating to escrow or impound accounts) a creditor that:
(1) operates predominantly in rural or underserved areas; (2) together with all
affiliates, has total annual mortgage loan originations that do not exceed a limit set by

15 U.S.C. § 1693b(c).
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the Bureau; (3) retains its mortgage loan originations in portfolio; and (4) meets any
asset size threshold and any other criteria the Bureau may establish, consistent with
the statutory purpose.24


The FCBA provides that the Bureau may by rule provide “reasonable exceptions” to
the statute’s limitation on increases in the annual percentage rate for promotional
rates for credit card accounts within the first six month such rate is effective.25



Section 615(h) of the FCRA specifies that the Bureau’s rules to implement the riskbased pricing requirements must address “exceptions to the [risk-based pricing]
notice requirement . . . for classes of persons or transactions regarding which the
agencies determine that notice would not significantly benefit consumers.”26



Section 504 of the GLBA provides that the Bureau’s regulations to implement the
GLBA privacy provisions may include exceptions to Section 502’s opt-out
requirements and limitations on reuse of information and sharing of account numbers
for marketing purposes.27



Section 43(d) of the FDIA provides that the Bureau may make exceptions to the
Section 43(b) disclosure requirements applicable to depository institutions that do not
have federal deposit insurance (i.e., consumer oriented disclosures regarding the fact
that an institution lacks federal deposit insurance) for any such institution that “does
not receive initial deposits of less than an amount equal to the standard maximum
deposit insurance amount from individuals who are citizens or residents of the United
States, other than money received in connection with any draft or similar instrument
issued to transmit money.”28



Section 129 of HOEPA provides that the Bureau may by rule exempt specific
mortgage products or categories of mortgages from certain of Section 129’s
prohibitions, such as for prepayment penalties, balloon payments and negatively
amortizing loans.29

To the extent that this exemption authority is not based on a specific type of
transaction or product (like the HOEPA exemption authority), the Bureau would not have to
address the scope of a “class of transaction” in order to use such authority, as discussed
above. That is, the Bureau would not need to define a type of institution, such as a credit
union, as a “class of transaction” in order to use this exemption authority. For example, to
24

15 U.S.C. § 1639d(c). Note that the Federal Reserve Board issued a proposal in March 2011 to make such an
exemption. See 76 Fed. Reg. 11,598 (Mar. 2, 2011).
25
15 U.S.C. § 1666i-2(b).
26
15 U.S.C. § 1681m(h)(6)(B)(iii).
27
15 U.S.C. § 6804(b).
28
12 U.S.C. § 1831t(d).
29
15 U.S.C. § 1639(p)(1). Note that the Bureau must find that an exemption is in the interest of the borrowing
public and will apply only to products that maintain and strengthen home ownership and equity protection.
15 U.S.C. §§ 1639(p)(1)(A) - (B).
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the extent a provision simply indicates that the Bureau has the authority to make exemptions
without imposing conditions on such authority (e.g., section 504 of the GLBA), the Bureau
should have greater authority than under a provision that limits its exemption authority to
certain types of transactions or products or under a provision that requires that the Bureau
find that an exemption is appropriate to carry out the purposes or objectives a statute. As a
result, the Bureau may have even greater flexibility to make exemptions for credit unions
under these provisions than the “class of transactions” authority discussed above.
Substantially Similar State Law Exemption Authority
A number of the enumerated consumer laws authorize the Bureau to exempt from
coverage under those laws classes of transactions that are subject to state laws that impose
substantially similar state requirements or provide for greater consumer protection and that
make adequate provision for enforcement. Specifically, TILA, FCBA, HMDA, CLA and
FDCPA include this type of exemption authority.


Section 123 of TILA directs the Bureau by regulation to exempt from the
requirements of Chapter 2 of TILA (relating to consumer credit cost disclosures) “any
class of credit transactions within any State if it determines that under the law of that
State that class of transactions is subject to requirements substantially similar to those
imposed under [Chapter 2], and that there is adequate provision for enforcement.”30



The FCBA directs the Bureau to exempt from the requirement of the statute “any
class of credit transactions within any State if it determines that under the law of that
State that class of transactions is subject to requirements substantially similar to those
imposed under [the Act] or that such law gives greater protection to the consumer,
and that there is adequate provision for enforcement.”31



HMDA provides that the Bureau may by rule exempt from HMDA’s requirements
“any State-chartered depository institution within any State or subdivision thereof, if
the [Bureau] determines that, under the law of such State or subdivision, that
institution is subject to requirements that are substantially similar to those imposed
under [HMDA], and that such law contains adequate provisions for enforcement.”32



The CLA directs the Bureau to write rules exempting from the requirements of the
statute “any class of lease transactions within any State if it determines that under the
law of that State that class of transactions is subject to requirements substantially
similar to those imposed under [the Act] or that such law gives greater protection and
benefit to the consumer, and that there is adequate provision for enforcement.”33

30

15 U.S.C. § 1633. Note that the Bureau has proscribed procedures for a state to apply for such an exemption.
12 C.F.R. pt. 1026, App. B.
31
15 U.S.C. § 1666j(b).
32
12 U.S.C. § 2805(b).
33
15 U.S.C. § 1667e(b).
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The Fair Debt Collection Practices Act (“FDCPA”) directs the Bureau to exempt
from the FDCPA’s requirements “any class of debt collection practices within any
State if the Bureau determines that under the law of that State that class of debt
collection practices is subject to requirements substantially similar to those imposed
by [the FCPA], and that there is adequate provision for enforcement.”34

This type of exemption authority is more limited than the others discussed above.
First, the Bureau must find that a class of transactions subject to the specific federal statute is
also subject to a similar state law. This factor itself could limit the availability of the
exemption to state-chartered credit unions in some instances. The Bureau also must find that
the state law’s requirements are “substantially similar” to those imposed by the federal
statute. In addition, the Bureau must find that there is adequate provision for enforcement of
the state laws. Also, this type of exemption authority is frequently limited to exempting
classes of transactions. Since credit unions only would be exempt if they were also subject
to substantially similar state laws, it is not clear whether this exemption authority would be
as meaningful as the other exemption authorities discussed herein.
*

*

*

*

As discussed above, Section 1022 of Title X of the Dodd-Frank Act and a number of
the enumerated consumer laws provide the Bureau with express authority to provide
exemptions from the requirements of statutes or implementing regulations generally or the
requirements of certain provisions specifically. These various statutory provisions
individually and together grant broad authority to the Bureau and constitute a strong legal
framework to support the agency’s reasonable use of its exemption authority.
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